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HIS HONOUR JUDGE CLIFFORD BELLAMY

DESIGNATED FAMILY JUDGE FOR LEICESTER

PRACTICE NOTE
TRANSPARENCY IN THE FAMILY COURT AT LEICESTER
It has become increasingly clear to me that practitioners are not as conversant as they need to be either with the Practice Guidance: Transparency in the Family Courts – Publication of Judgments
 (’the Guidance’) or with the relevant law relating to the publication of judgments. This Practice Note is not intended to be a substitute for reading the Guidance and coming to grips with the law. Rather, it is an explanation of my own understanding of the approach to the publication of judgments.

Background
During the last decade the public perception that family courts are 'secret' courts has gained currency. Concern about the alleged ‘secrecy’ of the family courts has led to high profile campaigns by journalists, politicians and protest groups all pressing for greater transparency. This pressure has, in turn, led to Government consultations (Confidence and confidentiality: Improving transparency and privacy in family courts, Consultation Paper CP 11/06 and Confidence & confidentiality: Openness in family courts – a new approach, Consultation Paper CP 10/07), to the Family Court Information Pilot (2009-2011), to judicial comment both in
 and out
 of court and to procedural rule change. 
The Family Proceedings (Amendment)(No 2) Rules 2009 and The Family Proceedings Courts (Miscellaneous Amendments) Rules 2009 came into effect on 27th April 2009. The rules gave "duly accredited representatives of news gathering and reporting organisations" the right to attend most kinds of family proceedings heard in private. The court retains the power to exclude a media representative if, after hearing submissions, it is satisfied that exclusion is "necessary" on any of the grounds stated in the rule or if the court concludes that as a result of media presence "justice will otherwise be impeded or prejudiced". The practice is now to be found in Part 27 of the Family Procedure Rules 2010, rule 27.11 and Practice Directions 27B and 27C. 
Writing in The Times on 28th April 2009, Camilla Cavendish, a leading campaigner for greater transparency in the family courts, made the point that "The door is open, but we desperately need more journalists to pick up a torch and walk through it". That has not happened. In my experience media attendance in the family courts is rare. In the last six years there has only been one occasion when a duly accredited media representative has been present in my court. I believe that that is the experience of most family judges. 
There are a number of reasons for this. These include, in particular, lack of advance notice of the cases coming before the court, lack of the resources needed to be able to send reporters into the family courts on a regular basis, lack of access to court documents, and the fact that the media can report only that limited information the publication of which does not breach the provisions of s.97(2) Children Act 1989 and s.12 Administration of Justice Act 1960. 
The fact that the media rarely attends hearings in the family courts does not mean that the media has ceased to be interested in family justice. What it has meant is that there continues to be a tendency for journalists to publish reports about cases based only on the invariably tendentious accounts given to them by aggrieved parents. There are still references in the media to the ‘secret’ Family Court.

In August 2013, in View from the President’s Chambers (4) – The process of reform: an update the President of the Family Division, Sir James Munby, set out his position on transparency in the Family Court:
“I am determined to take steps to improve access to and reporting of family proceedings. I am determined that the new Family Court should not be saddled, as the family courts are at present, with the charge that we are a system of secret and unaccountable justice. Work, commenced by my predecessor, is well underway. I hope to be in a position to make important announcements in the near future.”

That was followed, on 16th January 2014, by the publication of the Practice Guidance
. The purpose of the Guidance is clear:
“[In both the Family Court and the Court of Protection] there is a need for greater transparency in order to improve public understanding of the court process and confidence in the court system. At present too few judgments are made available to the public which has a legitimate interest in being able to read what is being done by the judges in its name. The Guidance will have the effect of increasing the number of judgments available for publication (even if they will often need to be published in appropriately anonymised form).”

Since the publication of the Guidance there has been a considerable increase in the number of judgments published by High Court Judges and, even more noticeably, by Circuit Judges. 
The Guidance was intended to be part of an ongoing incremental process of increasing transparency in the Family Court. In August 2014 the President issued a consultation paper: Consultation on Family Transparency – The Next Steps
. There was no deadline for responding to the consultation. The outcome of the consultation has not yet been published. Whist we wait to see what the ‘next steps’ will be, there are some propositions that can be stated with confidence: we are on a journey; the direction of travel is clear
; there is no way back.
The legal framework
The decision to give permission to publish a judgment given in the Family Court engages the Article 8
 rights of the parents and children concerned and the Article 10
 rights of the media. Both must be considered. The correct approach has been set out clearly:

“First, neither article has as such precedence over the other. Secondly, where the values under the two articles are in conflict, an intense focus on the comparative importance of the specific rights being claimed in the individual case is necessary. Thirdly, the justification for interfering with or restricting each right must be taken into account. Finally, the proportionality test must be applied to each. For convenience I will call this the ultimate balancing test…”

The President’s guidance highlights the fact that:

“The effect of section 12 of the Administration of Justice Act 1960 is that it is a contempt of court to publish a judgment in a family court case involving children unless either the judgment has been delivered in public or, where delivered in private, the judge has authorised publication. In the latter case, the judge normally gives permission for the judgment to be published on condition that the published version protects the anonymity of the children and members of their family. In every case the terms on which publication is permitted are a matter for the judge and will be set out by the judge in a rubric at the start of the judgment.”
The decision to give permission to publish a judgment is a matter for the judge. In certain categories of case
 the guidance provides that “the starting point is that permission should be given for the judgment to be published unless there are compelling reasons why the judgment should not be published.” The guidance goes on to provide that, “Permission to publish a judgment should always be given whenever the judge concludes that publication would be in the public interest and whether or not a request has been made by a party or the media.” In my opinion, it is in all cases to be assumed that a judge who proposes to publish a judgment will have carried out the ‘ultimate balancing test’ even if she has heard no submissions directly on the point.

Anonymity

When permission is given for a judgment to be published the judgment will be anonymised
. The purpose of anonymising the judgment is to try to protect the privacy of the children and families involved. Anonymisation does not necessarily extend to experts or to the other professionals involved or, indeed, to local authorities. The Guidance states that:
“In all cases where a judge gives permission for a judgment to be published:
(i) public authorities and expert witnesses should be named in the judgment approved for publication, unless there are compelling reasons why they should not be so named;

(ii) the children who are the subject of the proceedings in the family courts, and other members of their family…should not normally be named in the judgment approved for publication unless the judge otherwise orders;
(iii) anonymity in the judgment as published should not normally extend beyond protecting the privacy of the children and adults who are the subject of proceedings and other members of their families, unless there are compelling reasons to do so.”

In my opinion the effect of sub-paragraph (iii) is that normally other professionals such as, for example, treating clinicians and social workers, should be named. That interpretation is consistent with recent authorities on this point.

It has to be recognised that an anonymised judgment does not guarantee absolute anonymity for the children and family concerned. No matter how carefully a judgment may have been anonymised there is always a risk that someone who knows some of the facts may be able to identify the child. This is a particular risk in small communities. The Court of Appeal has made it clear that it is a risk which must be accepted:
“It is to be anticipated that in almost every case the public interest in favour of publication can be satisfied without any identification of the ward to persons other than those who already know the facts. It seems to me, however, that the risk of some wider identification may have to be accepted on occasions if the story is to be told in a manner which will engage the interest of the general public.”

Those comments were made more than twenty years ago. The current movement towards greater transparency makes those comments even more relevant today than they were when that judgment was published.
Responsible reporting
I noted earlier that the Guidance makes it clear that its main purpose is “to improve public understanding of the court process and confidence in the court system”. It may be reasonable to suppose that there is a responsibility on the media to report cases accurately and fairly and to have regard to the sensitivities of the children and young people who are the subjects of their reporting. After all, the children and young people concerned may themselves become aware of what is reported. It is, however, clear from the authorities that it is not the role of the judge to seek to exercise any kind of editorial control over the manner in which the media reports information which it is entitled to publish. The point has been made, for example, that, 

“Article 10 protects not only the substance of the ideas and information expressed, but also the form in which they are conveyed. It is not for the court to substitute its own views for those of the press as to what technique of reporting should be adopted by journalists. Article 10 entitles journalists to adopt a particular form of presentation intended to ensure a particularly telling effect on the average reader. As Neill LJ recognised [in Re W (Wardship: Publication of Information) [1992] 1 FLR 99] ‘a tabloid newspaper is entitled to tell the story in a manner which will engage the interest of its readers and the general public. If there is no basis for injuncting a story expressed in the temperate or scholarly language of a legal periodical or the broadsheet press there can be no basis for injuncting the same story simply because it is expressed in the more robust, colourful or intemperate language of the tabloid press.’"

The points made concerning publication of the story apply equally to the headline given to that story.

The local approach
With all of the above firmly in mind, the following points set out the approach that should be followed in Leicester:
1. The decision to give permission for a judgment to be published is a judicial decision. It is a decision that can be appealed.

2. Whether or not the judgment is one which the Guidance indicates should normally be published, if the judge considers it appropriate to give permission to publish then the parties should be informed at the time the judgment is handed down.

3. If the judgment has been prepared in anonymised format, the parties are under a duty to draw the court’s attention to any perceived inadequacy in the anonymisation. This is a process which requires careful attention to detail. The court should set a time limit within which any points about the anonymisation of the judgment should be made.
4. If the judge indicates that she proposes to give permission for the judgment to be published it is open to a party to seek to persuade the court that upon a proper application of the ‘ultimate balancing test’ permission should not be granted.
5. If advocates need time to martial their arguments with respect to the question of publication they should ask the judge for a short adjournment to enable submissions to be prepared. 
6. Submissions must be focussed on the competing Article 8 and Article 10 rights that are engaged and on the ‘ultimate balancing test’ which the court is required to undertake. It is not sufficient, for example, simply to state that a party does not agree to the judgment being published.
7. If, having considered the submissions, the judge remains of the opinion that permission to publish that judgment should be granted and the party opposing publication wishes to appeal against that decision then a request should be made to the judge for permission to appeal and for a stay pending the hearing of the appeal.
� � HYPERLINK "http://www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Guidance/transparency-in-the-family-courts-jan2014.pdf" ��www.judiciary.gov.uk/wp-content/uploads/JCO/Documents/Guidance/transparency-in-the-family-courts-jan2014.pdf� 


� See, for example, Re B (A Child) (Disclosure) � HYPERLINK "http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/Fam/2004/411.html" \o "Link to BAILII version" �[2004] 2 FLR 142�; Re X; Barnet London Borough Council v X and Y � HYPERLINK "http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWCC/Fam/2006/1.html" \o "Link to BAILII version" �[2006] 2 FLR 998�; A v Ward � HYPERLINK "http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/Fam/2010/16.html" \o "Link to BAILII version" �[2010] 1 FLR 1497�.


� See, for example, Lost Opportunities: Law Reform and Transparency in the Family Courts, the 2010 ALC Hershman-Levy Memorial Lecture delivered by Lord Justice Munby: � HYPERLINK "http://www.alc.org.uk/uploads/HERSHMAN_LEVY_MEMORIAL_LECTURE_2010.pdf" ��www.alc.org.uk/uploads/HERSHMAN_LEVY_MEMORIAL_LECTURE_2010.pdf�; and Privacy and Publicity in Family Law: Their Eternal Tension, the Gresham Lecture delivered by Sir Nicholas Wall P on 28 June 2012: � HYPERLINK "http://www.gresham.ac.uk/sites/default/files/28june12nicholaswall_familylaw.doc" ��www.gresham.ac.uk/sites/default/files/28june12nicholaswall_familylaw.doc� 


� It is important to underline the point that the Guidance is just that – guidance. The Practice Guidance does not have the same status as a Practice Direction - see Re C (Publication of Judgment) [2015] EWCA Civ 500.


� � HYPERLINK "http://www.judiciary.gov.uk/wp-content/uploads/2014/08/transparency-the-next-steps-consultation-paper.pdf" ��www.judiciary.gov.uk/wp-content/uploads/2014/08/transparency-the-next-steps-consultation-paper.pdf� 


� I acknowledge that some are reluctant travellers – see, for example, the 2014 report jointly commissioned by NYAS and the Association of Lawyers for Children: Safeguarding, Privacy and Respect for Children and Young People & The Next Steps in Media access to Family Courts. 


� Article 8 of the European Convention on Human Rights provides that:


1. Everyone has the right to respect for his private and family life, his home and his correspondence.


2. There shall be no interference by a public authority with the exercise of this right except such as is in accordance with the law and is necessary in a democratic society in the interests of national security, public safety or the economic well-being of the country, for the prevention of disorder or crime, for the protection of health or morals, or for the protection of the rights and freedoms of others.


�  Article 10 provides that:


1. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.


2. The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interests of national security, territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.


� Lord Steyn in In re S (A Child)(Identification: Restrictions on Publication) � HYPERLINK "http://www.bailii.org/cgi-bin/redirect.cgi?path=/uk/cases/UKHL/2004/47.html" \o "Link to BAILII version" �[2005] 1 AC 593�.


� There are six categories of case in which the starting point is that the judgment should be published. They are ‘(i) a substantial contested fact-finding hearing at which serious allegations, for example allegations of significant physical, emotional or sexual harm, have been determined; (ii) the making or refusal of a final care order or supervision order under Part 4 of the Children Act 1989, or any order for the discharge of any such order, except where the order is made with the consent of all participating parties; (iii) the making or refusal of a placement order or adoption order under the Adoption and Children Act 2002, or any order for the discharge of any such order, except where the order is made with the consent of all participating parties; (iv) the making or refusal of any declaration or order authorising a deprivation of liberty, including an order for a secure accommodation order under section 25 of the Children Act 1989; (v) any application for an order involving the giving or withholding of lifesaving treatment(vi) any application for an order involving a restraint on publication of information relating to the proceedings.’


� Unless the judgment has already been anonymised by the judge, the Guidance places responsibility for anonymising the judgment on the solicitor for the applicant (in those cases where the starting point is that the judgment should be published) or on the solicitor for the party applying for publication of the judgment.


� See, for example, A v Ward [2010] 1 FLR 1497


� Neill LJ in Re W (Wardship: Publication of Information) [1992] 1 FLR 99.


� Munby J in Re Roddy (A child)(Identification: Restriction on Publicity) � HYPERLINK "http://www.bailii.org/cgi-bin/redirect.cgi?path=/ew/cases/EWHC/Fam/2003/2927.html" \o "Link to BAILII version" �[2004] 2 FLR 949�


� See Re C (Publication of Judgment) [2015] EWCA Civ 500
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